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IN THE 
United States Court of Appeals 
For the District of Columbia Circuit 


No. 13,954 


 MipweEstern Gas TRANSMISSION CoMPANY, and 
TENNESSEE GAS TRANSMISSION ComPaNy, Petitioners, 


Vv. 


FreperaL Powrer Commission, Respondent. 
NatouraL Gas Prrevmne Company or AMERICA, TEXAS ~ 


Intros NaturaL Gas Preserve Company, CuHI- 
caco Disrricr Prre~tine Company, CoLoRADo 
Interstate Gas Company, Paciric NorTHwest 
PIPELINE CorporaTION, Intervenors. 


PETITION FOR REHEARING 


Respondent Federal Power Commission hereby peti- 
tions for rehearing by the full Court sitting en bane 
and, if the full Court denies rehearing, for rehearing 
by the division which rendered the decision of May 
13, 1958, that division consisting of Reed, Associate 
Justice of the Supreme Court, retired (dissenting), 
Edgerton, Chief Judge, and Bazelon, Circuit Judge. 

The Commission’s reason for seeking rehearing is 
that the majority decision is not supported by Ash- 
backer Radio Corp. v. F.C.C., 326 U.S. 327, upon which 
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it rests (slip opinion, p. 19). The majority holds that 
the comparative hearing allowed by the Commission 
orders here complained of should not have been limited 
~ as it was to the sales of 115,000 Mef of natural gas per 
day for the two steel companies for which both Mid- 
western’s pending application and Natural’s sought 
the authority of a certificate of public convenience and 
necessity. Rather, it holds that a comparative hear- 
ing must be given which also embraces sales purposed 
and intended to be made in the future by Midwestern 
in competition with sales of the additional gas now 
' proposed to be supplied by Natural to the Chicago 
- area under the certificate for which it has made appli- 
eation.. In so holding the Court goes outside 
the Ashbacker rule because that rule merely requires 
that a statutory provision for hearing on such an 
application as Midwestern’s must be interpreted as 
requiring that the applicant be heard before its appli- 
cation is, in practical effect, denied by grant of another 
application. That rule does not require that Mid- 
western be heard in comparative hearing on Natural’s 
application and on Midwestern’s present proposal to 
make sales in the same area and its asserted purpose 
and intention some time in the future to supply addi- 
tional gas to the same market area, where, as here, 
there is no basis for assuming that the grant of Nat- 
ural’s application will preclude Midwestern’s present 


1It is possible that the majority’s ruling is even broader and 
therefore even less capable of being rested on Ashbacker. Con- 
ceivably, the majority is to be understood as holding that a com- 
parative hearing must be given if future enlargement of line ca- 
pacity and operations by Midwestern may be in competition with 
any future enlargement by Natural. If that is a correct reading, 
it becomes even plainer that Ashbacker’s interpretation of the 
seope of the statutory requirement of hearing on a pending appli- 
cation, as discussed hereinafter in this petition, wholly fails to 
support the holding. 
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application or even preclude such sales as it may in- 
tend to make in the future. 

The majority’s further holding that Delta Air Innes, 
Inc. v. C.A.B., 97 USAppDC 46, 228 F. 2d 17, is con- 
trolling on the question as to the Court’s jurisdiction 
to review the Commission’s procedural orders here 
complained of depends on the correctness of the ma- 
jority conclusion as to the scope of comparative hear- 
ing required. 

We shall here take up these points in the order 
stated. 

I 
THE ASHBACKER CASE DOES NOT SUPPORT THE MA- 


JORITY HOLDING BECAUSE OF THE ABSENCE HERE 
OF MUTUAL EXCLUSIVITY. 


Accepting, arguendo, the majority view that in 
passing on the merits of the two proposals account must 
be taken by the Commission of Midwestern’s expres- 


sions of purpose and intention to compete with Natural 
in the northern Illinois-Indiana area, beyond making 
the two steel company sales (on which a full compara- 
tive hearing was allowed), and that the construction of 
Midwestern’s proposed pipeline would enable it subse- 
quently to carry out that purpose and intention by 
merely adding compressors to its presently proposed 
pipeline, the majority opinion still fails to show that 
the Commission erred in concluding that, for the pur- 
pose of determining the hearing procedures required 
to comply with the Ashbacker rule, the area of mutual 
exclusivity is limited to the supply of the 115,000 Mcf 
of gas for the two steel company sales. For analysis 
reveals that the majority opinion wholly fails to con- 
sider whether the granting of the certificate applied 
for by Natural would, in fact, have the effect of pre- 
cluding the certification of the intended future sales 
by Midwestern, much less any sales presently proposed 
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by it for certification (other than the two steel com- 
pany sales on which a full comparative hearing was 
granted). Unless it would, the Ashbacker rule does 
not apply. 

If the Court will now consider that question, we are 
confident that the majority’s determination of the area 
of mutual exclusivity will not stand, for two independ- 
ently sufficient reasons. Those reasons are: (A) The 
- majority opinion assumes the existence of ‘‘gas de- 
mand beyond existing capacity’? and ‘“‘serious gas 
shortages’’—nowhere does it consider the controlling 
question. That is, whether the demand in the northern 
Tllinois-Indiana area is so limited that the granting of 
a certificate of public convenience and necessity to 
Natural to supply the area with the additional gas it 
proposed would, in practical effect, preclude Midwest- 
ern from later finding a market in that area for the 
additional gas which it could supply (if it can find a 
sufficient source of gas to do so at a reasonable price) 
by adding more compressors to its presently proposed 
pipeline.” Absent a Commission finding that the de- 
mand is so limited (and absent proper support there- 
for in the record) there is no warrant for applying the 
Ashbacker rule beyond the two steel company sales 
to which the Commission applied it when by the orders 
under review it granted a limited comparative hearing 
and denied Midwestern further intervention in the 
proceeding on Natural’s application. (B) Even if 
for the purpose of its review the Court were obliged 
to assume that the demand was so limited, certification 
of Natural’s proposed enlargement could not, in prac- 
tical effect, be held to constitute denial of Midwestern’s 





2Such additional sales and transportation, and the construc- 
tion of the facilities therefor, would, of course, have to be author- 
ized by a certificate of public convenience and necessity. No 
application for such a certificate has been filed. 


4) 


present certificate application, which is all the Ash- 
backer rule applies to, for Midwestern’s present appli- 
eation is necessarily presented as a self-contained and 
self-sufficient proposal, not dependent upon such later 
addition of compressors, or upon revenues from sales 
of the increased quantities of gas transmitted. 

In effect, the majority decision, if it were to stand, 
would not be an application of the Ashbacker rule, 
but the announcement of a new rule. The Ashbacker 
rule requires that hearing be afforded on one of two 
pending applications before the other is granted, where 
the practical effect of that grant would be to preclude 
granting the first application (see Resp. Br. filed Feb- 
ruary 4, 1958, pp. 24, et seg.). The rule of the majority 
opinion would require that certificate applications for 
two pipelines which might, by a future enlargement of 
one of them, come into competition with each other 
must be given a consolidated hearing regardless of the 
fact that both could be granted, regardless of the re- 
mote and indefinite nature of such competition, and 
regardless of the fact there may then be sufficient mar- 
ket for both pipelines. 

What the majority opinion, in final analysis, over- 
looks is that its function is limited to applying the 
hearing requirement of the Natural Gas Act (Section 
7 (ec), 52 Stat. 825, as amended, 56 Stat. 83; 15 U.S.C. 
T17£ (¢)): 

* * * The Commission shall set the matter [i.e., 
the certificate application filed with the Commis- 
sion] for hearing * * * and the application shall 


be decided in accordance with the procedure pro- 
vided in sub-section (e) of this Section * * * 


Midwestern’s right, under this requirement, is a right 
that the application which it has filed shall not be 
denied without a hearing. Under Ashbacker that right 
cannot be made ‘‘an empty thing”’ by a grant of another 
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application which ‘‘effectively precludes’’ grant of 
Midwestern’s application without the ‘“‘hearing which 
Congress has afforded applicants before denial of their 
applications’. Ashbacker Radio Corp. v. F.C.C., 326 
US. at p. 330. But that right to a hearing on the appli- 
eation it has filed cannot be judicially converted into 
a right to a hearing on an application it has not yet 
filed and which it may never file—a hearing on busi- 
ness it merely says it purposes and intends to do in the 
future, but which it has not yet applied for certificate 
authority to do. That would not be to interpret the 
statute, but to legislate, which, however, laudable, is 
for the Congress alone. 


A. No Limit to the Area Demand For Gas Makes Midwest- 
ern’s Proposals (Including Possible Future Business) and 
Natural’s Proposal Mutually Exclusive. 


There is no basis here for the assumption that a 


grant of Natural’s certificate application would pre- 
clude granting a certificate to Midwestern for the sales 
it presently seeks to have authorized and those it pur- 
poses and intends to make at some future time in the 
northern Illinois-Indiana area. There is no Commis- 
sion finding that the area demand is so limited that if 
Natural’s application is granted there will be no de- 
mand left to be supplied by the intended future sales 
by Midwestern, no request for such a finding, and no 
allegation that such is the fact. Moreover, the evi- 
dence in the record, the contentions of the parties, and 
the applications on file with the Commission all tend 
to support the majority’s general expressions as to 
the demand for gas, and indicate that the demand will 
be even greater than the total supply now proposed in 
both of the applications plus Midwestern’s intended 
future sales. 

For Natural’s amended proposal was to enlarge its 
existing line and operations to supply an additional 
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485,000 Mcf of gas per day (R. 95). Midwestern 
applied for authority to supply 115,000 Mcf per day 
to the two steel companies, the only gas which it asked 
authority to transport and sell in the northern Illinois- 
Indiana area. This totals 600,000 Mcf per day, or 
222,000 Mecf less than the demand shown by the un- 
controverted evidence offered by Natural, of presently 
unsupplied customer requirements of 822,000 Mcf in 
the year 1959-60 (R. 6422). Obviously, so far as the 
pending applications of Midwestern and Natural are 
concerned, both can be granted without exceeding that 
demand. Hence the granting of Natural’s could not 
as a practical matter preclude the granting of Mid- 
western’s, so as to fall within the scope of the Ash- 
backer rule, and there is no area of mutual exclusivity. 
(It was only Natural’s original proposal, now sub- 
mitted solely as an alternative proposal, to sell 115,000 
Mef for resale to the same two ultimate consumer steel 
companies as Midwestern proposed to supply in its 
application, that presented an area of mutual exclu- 
sivity, and on that the Commission granted a fully con- 
solidated hearing.) 

The same is still true if Midwestern’s intended fu- 
ture sales are included. To do so assumes, arguendo, 
that Midwestern’s present application should be treated 
as a proposal to make all of the future sales it proposes 
and intends to make, up to the full capacity of its line 
with additional compression added.* We think there 
is no basis in the record before this Court for determin- 


3 Substantially all of Midwestern’s purposed and intended 
future sales, beyond the 115,000 Mcf for the two steel companies 
can be made only by construction of additional transmission ca- 
pacity inasmuch as its presently proposed sales (which the certifi- 
eate authorization its seeks would require it to serve) constitute 
395,998 Mcf per day (R. 8210), or only 5,676 Mef less than the 
present net transmission capacity of the line, 401,574 Mcf (R. 
6642). 
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ing what that amount is. However, according to Mid- 
- western’s own witness in the proceeding on its own 
application, that capacity would be 350,000 Mcf per 
day from Portland, Tennessee, northwesterly (Mid- 
western Gas Transmission Co., et al., 16 FPC 466, 482, 
Docket G-9451, et al., Examiner’s Decision issued Sep- 
~ tember 28, 1956). Deducting from that 350,000 Mcf 
the 86,000 Mcf proposed to be supplied from Portland, 
Tennessee to the north (R. 8209-8210), leaves 264,000 
Mef for the northern Illinois-Indiana area, including 
the 115,000 Mcf proposed to be sold to the two steel 
companies. Adding that 264,000 Mcf, as Midwestern’s 
total proposed and intended sales in the northern 
Tllinois-Indiana area, to Natural’s proposed sales of 
485,000 Mcf makes a total of 749,000 Mcf—which is 
still less than enough to satisfy the 1959-60 customer 
requirements of 822,000 Mef referred to above. Hence, 
again, the grant of Natural’s application could not, as 
a practical matter, preclude the granting of Midwest- 
ern’s proposals even if all of its proposed and intended 
sales were proposed to be made in the year 1959-60, 
which is as soon as those are proposed to be made which 
are covered by the application Midwestern filed Octo- 
ber 10, 1955 (see our brief filed February 4, 1958, p. 3), 
and there still is no area of mutual exclusivity (other 
than that arising from the specification of sales to the 
two steel companies). 

If we were to go beyond the present record even fur- 
ther to make clear the extent to which the majority 
has gotten away from Ashbacker in attempting to 
make its own determination of the area of so-called 
‘‘mutual exclusivity’’, notice may be taken of an appli- 
eation tendered for filing with the Commission March 
19, 1958, by Midwestern (Docket G-14695) which, as 
supplemented April 10, 1958, makes an alternative 
proposal for the supply of a total of 260,000 Mef to the 
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northern Illinois-Indiana area. That application is 
based on Midwestern’s contract agreements recently 
entered in to with affiliates and customers of Natural, 
to sell 100,000 Mef to Northern Indiana Public Service 
Company, 100,000 Mecf to Peoples Gas Light and Coke 
Company, and 60,000 Mcf to Northern Dllinois Gas 
Company; to make no sales to the two steel companies ; 
and to withdraw its opposition to Natural’s present ap- 
plication to supply 485,000 Mcf and to a subsequent ap- 
plication by Natural to supply an additional 185,000 
Mef (Docket G-12399). Thus these contract agreements 
to which Midwestern is a party contemplate the supply 
of 260,000 Mef, 485,000 Mcf, and 185,000 Mef, or a 
total of 930,000 Mcf to the area, as mutually compat- 
ible. This would indicate that not even the addition 
of a further supply of 185,000 Mef to the totals here 
involved would reach the point where the grant of one 
company’s proposal would preclude the grant of a pro- 
posal of the other company. 

Moreover, according to the evidence of Midwestern’s 
own witness on market demand in the Omnibus case* 
(Docket G-2306, et al.; Ex. 739; Tr. 18999-19000), 
there will be an increase in potential demand in the 
area from 644,997,000 Mcf per year in 1956 to 893,- 
535,000 Mef per year in 1967. Deducting his 311,- 
190,000 Mcf actual demand per year in 1956 and di- 
viding by 365 to obtain the minimum daily unsatisfied 
demand gives 969,334 Mcf per day in 1956 and 1,595,466 
in 1967. 

These extra-record references, tending to support 
the majority’s assumption of unsatisfied demand for 
gas in the area, merely emphasize the impossibility of 
finding any area of mutual exclusivity in the absence 
of any conflicting specification of particular customers, 


*The Omnibus case is described in our brief filed February 4, 
1958, pp. 3, e¢ seq. 
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such as the naming by both applicants of the same two 
steel company sales (as to which a full competitive 
hearing was granted). 


B. Possible Future Business For Which No Authority Is 
Sought By Pending Application Does Not Give Rise to 
Mutual Exclusivity. 

We have assumed, for the purpose of the preceding 
argument, that Midwestern’s purposed and intended 
sales are to be treated the same as those for which it 
seeks certificate authority. The fact is, however, that 
the only Midwestern application on which it is entitled 

‘to be heard, under Ashbacker, before another appli- 

cation is granted, is the application for a certificate of 

public convenience and necessity to construct the spe- 
cifie pipeline and compressor facilities providing the 

401,574 Mcf per day net transmission capacity, and to 

transport and sell a net amount of 395,998 Mcf per day. 

- The fact that the action to be taken by the Commis- 

- sion in passing on the merits of that application must, 

_ as the majority opinion emphasizes, take into account, 

among other things, the possibility of relatively cheap 

- expansibility of the capacity of the line in the future, 

for the meeting of unsatisfied demands for gas in the 

area traversed by the line, does not mean that a grant 

of Natural’s application would, in effect, preclude a 

grant of Midwestern’s application so as to invoke the 

Ashbacker rule. For even if the certification of the 

supply of 485,000 Mecf by Natural and 115,000 Mef by 

Midwestern would fulfill all foreseeable area demand 

for gas (which we have shown is contrary to all indi- 

cations), it would not preclude granting Midwestern’s 
application. And it is only a grant of another appli- 

cation which, in practical effect, would constitute a 

denial of Midwestern’s application that according to 

Ashbacker, cannot be made without hearing Midwest- 

ern. That is as far as the area of mutual exclusivity 
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and the requirement of comparative hearing extends. 

As we pointed out in our brief filed February 4, 1958 
(p. 17), the comparative hearing which the Commis- 
sion allowed as to the 115,000 Mcf for the two steel 
company sales afforded Midwestern full opportunity 
to present evidence and cross-examine on gas supply, 
design of facilities, economic feasibility, financibility, 
and market, with respect to Natural’s proposal. The 
majority accepts this as a basis for its decision (slip 
opinion, pp. 18-19), notwithstanding some doubts 
which it expresses.© But the majority concludes that 
‘“‘even if the procedure adopted by the Commission 
permits a full presentation of all or substantially all 





5The majority opinion thinks a full comparative hearing on 
the 115,000 Mcf ‘‘would seem to be impracticable without the 
presence as parties of inter-related applicants’? (slip opinion, 
p. 18), but the fact is that the inter-related applicants (presum- 
ably Colorado Interstate Gas Company, Pacific Northwest Pipe- 
line Corporation, and Chicago District Pipeline Company) were 
represented in the consolidated hearing by their counsel who pre- 
sented their evidence upon behalf of Natural. Chicago District 
is a party by order issued May 25, 1956, in Docket G-9451. 

The majority opinion also seems not to understand how such 
a full comparative hearing would be possible without delaying 
Natural’s case. It would, of course, be part of the proceeding on 
Natural’s alternative proposal that 115,000 Mcf of the gas pro- 
posed to be sold to its wholesale customers shall be for resale 
to the two steel companies; but not of that on its amended applica- 
tion for the supply of 485,000 Mcf from which it explicitly ex- 
cluded gas for resale to the steel companies. See our brief filed 
February 4, 1958, pp. 14-15. 

The majority’s assumption that the definition of the issue to 
be heard in the consolidated hearing ‘‘would seem’’ to foreclose 
a full comparative hearing appears equally mistaken. Appar- 
ently what is meant is that there cannot be a full hearing on the 
supply of 115,000 Mcf by Natural, without its extending to the 
full 485,000 Mcf proposed to be supplied by Natural. The simple 
answer is that if, as to any element of the case, it is necessary to 
receive evidence as to the full 485,000 Mcf, then that is the kind 
of comparative hearing the orders here under review provided. 
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relevant evidence, it does not permit a consideration 
of that evidence in determining ‘the requirements of 
public convenience and necessity’ in the whole northern 
Illinois-Indiana area which Midwestern wishes to 
serve. We hold, therefore, that the Commission has 
not afforded Midwestern the comparative hearing re- 
quired under Ashbacker.’’ 

_ This errs in assuming that the public convenience 
and necessity which the Commission must now deter- 
mine relates to a broader service than that for which 
certificate authorization has been sought. 

These certificate applications under the Natural Gas 

Act are not for authority, exclusive or otherwise, to 
serve an area, they are for authority to construct spe- 

‘cific facilities, transport specific quantities of gas, and 

make specific sales to named purchasers. Northeast- 

ern Gas Transportation Co. v. F.P.C., 195 F. 2d 872, 

879 (CA3), certiorari denied, 344 U.S. 818 (cited in 
our brief filed February 4, 1958, p. 37, but overlooked 

by the majority on this poin}. Midwestern now asks 

such authority only with respect to the sale of 115,000 
-Mef to the two steel companies. The public convenience 

and necessity to be determined is with respect to those 
sales alone. And the evidence presented is to be con- 

' sidered as it bears upon the authorization of those sales 

alone. The fact that there would be relatively cheap 

expansibility of transmission capacity which could be 

' availed of to make future sales from the pipeline may 

be assumed, arguendo, to be a factor to be taken into 
account in determining whether to grant the authority 

' now requested. But it is only to be considered—it is 
- not determinative of the scope of the consideration to 
be given the evidence as to Natural’s proposal. Take 

the matter of Natural’s gas supply, for example. How 
ean the evidence on that be said to have to be considered 

- in relation to Midwestern’s intended future sales when 
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Midwestern isn’t even showing that it has itself a gas 
supply for the intended future sales, and is not called 
upon to make any such showing? Exactly the same is 
true of each of the other elements: design of facilities, 
economic feasibility, and financibility—Midwestern 
makes no comparable showing of such factors as to its 
intended future sales and the supply and transporta- 
tion of gas for such sales, and is not called upon to 
do so. 

An examination of the six decisions by this Circuit 
which we cite in our brief (Resp. Br. filed February 4, 
1958, pp. 23-26) in relation to the Ashbacker doctrine 
shows that in none of them was it even contended that 
the doctrine extended beyond the scope of the authority 
sought in pending applications, and in Eastern Air 
Innes v. C. A. B., 100 USAppDC 184, 243 F. 2d 
607, the area of mutual exclusivity was drawn even 
more narrowly than that, Judge Prettyman’s opinion 
there saying (243 F. 2d at p. 609) : 


An exissing certificate holder cannot by the mere 
filing of applications for routes transform a 
limited inquiry into a massive consideration of 
the whole of American air transportation. 


Much less should Midwestern here, by the mere 
assertion it made of purpose and intention to make 
future sales (at a time it should be noted when it had 
not yet amended its application to specify the exact 
authority it sought) be able to compel enlargement of 
the hearing on Natural’s application, already involv- 
ing 34 parties represented by 25 counsel and consid- 
eration of 1200 miles of pipeline and 83,000 horsepower 
of compressor capacity costing over $207,000,000 (see 
Resp. Br. filed February 4, 1958, pp. 8-11) by adding 
thereto the independently gargantuan Omnibus ease. 
That case as we have pointed out (ibid, pp. 3-8) in- 
volves 160 parties represented by 120 counsel and con- 














| 
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sideration of the delivery of over 1,000,000 Mcf of 
gas per day to ultimate consumers through more than 
4,800 miles of pipeline and 240,000 horsepower of com- 
pressor capacity costing over $360,000,000. 

- The majority opinion here dismisses as though 
merely involving a question of speed (slip opinion, p. 
14) the ‘‘agency judgment”’ in the adoption of the pro- 
cedures by which it complies with the rule of the Ash- 
‘backer case, which other opinions of this Court have 
repeatedly indicated should not be interfered with. 
United Air Innes v. C.A.B., 9T USAppDC 42, 228 
F. 2d 18, 16; Eastern Air Lines v. C.A.B., 100 USApp 
DC 184, 243 F. 2d 607, 609; Hastern Air Lines v. 
C.A.B., 101 USAppDC 156, 247 F. 2d 562, 565; cf. 
Western Air Innes v. C.A.B., 184 F. 2d 545, 549 (CAQ). 


II 


THE DELTA AIR LINES CASE DOES NOT APPLY 
WHERE MUTUAL EXCLUSIVITY IS LACKING 


It follows from the fact that the area of mutual 
exclusivity between the pending applications is limited 
to the area in which the grant of the authority applied 
for by one would, in practical effect, preclude a grant 
of the authority applied for by the other, that Delta 
Air Innes, Inc. v. C.A.B., 91 USAppDC 46, 228 F. 2d 
17, is not controlling on the question of prematurity of 
the petition for court review. 

This the majority opinion itself recognizes when it 
expressly says that its conclusion that the Commis- 
sion’s ‘‘argument that the petition to review is pre- 
- mature is not well taken’’ is contingent upon the cor- 
- yectness of petitioner’s contention that a broader com- 
- parative hearing should have been given (slip opinion, 
p. Il): 

If, therefore, as petitioners contend, (1) the law 
requires a comparative hearing * * * and (2) the 
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Commission’s severance and consolidation orders 
precluded true comparative consideration, the re- 
spondent’s argument that the petition to review is 
premature is not well taken [emphasis supplied]. 


The Commission having properly determined the 
area of mutual exclusivity between Natural’s amended 
application, which excluded sale of gas for resale to 
the two steel companies, and Midwestern’s application, 
which did not request authority to make any other 
sales claimed to conflict with sale of Natural’s addi- 
tional gas, and having afforded a full comparative 
hearing on every aspect of Natural’s amended alterna- 
tive proposal that some of its gas be resold to the two 
steel companies, the rule of the Ashbacker case was 
fully satisfied, for the reasons we have set forth in our 
brief (pp. 23-34). 

Hence, the present case is controlled by United Air 
Lines v. C.A.B., 97 USAppDC 42, 228 F. 2d 13; East- 
ern Air Lines Vv. C.A.B., 100 USAppDC 184, 243 F. 2d 
607; National Air Lines v. C.A.B. 101 USAppDC 
345, 249 F. 2d 13 (see our brief filed February 4, 1958, 
pp. 24-26). In the United case this Court in an opin- 
ion by Judge Danaher said (228 F. 2d at pp. 15-16) : 


Moreover it is the undeniable fact that there has 
been no ‘‘effectual disposition of rights.’’ Sea- 
board & Western Airlines v. Civil Aeronautics 
Board, 1949, 86 U.S.App.D.C. 9, 11, 181 F. 2d 777, 
779. In that case as here, the Ashbacker doctrine 
was urged, but the principle is clear that ‘‘. .. 
[A]dministrative orders are not reviewable un- 
less and until they impose an obligation, deny a 
right or fix some legal relationship as a consumma- 
tion of the administrative process.’”’ Chicago & 
Southern Air Lines, Inc. v. Waterman §. S. Corp., 
1948, 333 U.S. 103, 112-113, 68 S.Ct. 431, 437, 92 
L.Ed. 568. Cf. Isbrandtsen Co. v. United States, 
1954, 93 U.S.App.D.C. 293, 211 F. 2d 51, certiorari 
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denied Japan-Atlantic & Gulf Conference v. 
United States, 1954, 347 U.S. 990, 74 S.Ct. 852, 98 
L.Ed. 1124. A not dissimilar situation was pre- 
sented in Western Air Lines v. Civil Aeronautics 
Board, 9 Cir., 1950, 184 F. 2d 545, 551-552, where 
the court said: 

We conclude that the Ashbacker doctrine is 
not presently applicable to any phase of the 
several matters in issue because it does not ap- 
pear that the Board has made any order which 
finally deprives petitioner of a right. And we 
perceive no abuse of discretion in the order 
denying the petition to consolidate. ... Our 
decision here, of course, would not preclude a 
petition for review if, in the development of 
the several cases, a condition should arise where 
a decision of one of the cases forecloses an effec- 
tive hearing of one of the other cases. 


CONCLUSION 


Accordingly, we respectfully ask that our request 
for dismissal of the petition be reconsidered by the 
full Court sitting en bane and, if denied by the full 
Court, that it be reconsidered by the division which 
first decided it. 


Respectfully submitted, 
Wiarp W. GATCHELL, 
General Counsel, 


Howarp E. WAHRENBROCK, 
Solicitor, 
Rosert L. RUSSELL, 
Assistant General Counsel, 
Atvin A. Kurtz, 
Attorney, 
For Respondent. 
Federal Power Commission, 
Washington 25, D. C. 
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